Calendar No. 2679 
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TRUST ASSOCIATION OF H. KEMPNER 
Joy 18 (legislative day, Juty 16), 1956.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany S. Res. 73] 


The Committee on the Judiciary, to which was referred the resolu- 
tion (S. Res. 73) referring S. 542, a bill for the relief of the Trust 
Association of H. Kempner, to the Court of Claims, having considered 
the same, reports favorably thereon, without amendment, and 
recommends that the resolution be agreed to. 


PURPOSE 


The purpose of the proposed legislation is to refer S. 542, a bill for 
the relief of the Trust Association of H. Kempner, to the Court 
of Claims for findings of fact and conclusions thereon sufficient 
to inform the Congress of the nature and character of the demand as 
a claim, legal or equitable, against the United States and the amount, 
if any, legally or equitably due from the United States to the claimant. 


STATEMENT 


S. 542 authorizes and directs the Secretary of the Treasury to pay 
the sum of $1,500,000 to the Trust Association of H. Kempner, of 
Galveston, Tex., in full satisfaction of its claim against the United 
States for reimbursement for losses sustained by the claimant as the 
result of the sale of cotton by assignors of the trust association to 
certain mills in Germany during the years 1923 and 1924. 

The claim of this firm arose when W. A. Lightner & Co., Inc., a 
company incorporated under the laws of Louisiana, and H. Nussbaum, 
a company organized under the laws of Texas, entered into contracts 
through their German agent to purchase, for buy ers in Germany, cot- 
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ton for future delivery. The contracts were concluded in Germany 
during 1923 and 1924, at which time the price of cotton for future 
delivery was in excess of 30 cents a pound. 

The firms of Lightner and Nussbaum were apparently not members 
of the New York Cotton Exchange. The cotton futures were bought 
by them for the German buyers through the firm of H. Kempner, a 
member of the New York Cotton Exchange. ‘The original interest 
of H. Kempner in the transaction was seemingly that of a commission 
broker and banker for the firms of Lightner and Nussbaum. When 
the price of cotton futures later declined, the German buyers defaulted. 
The defaulted contracts with the German buyers were closed out by 
H. Kempner upon request of the firms of Lightner and Nussbaum 
and the firms of Lightner and Nussbaum instituted legal proceedings 
in the German courts against the German buyers. 

Of the 11 claims against the German firms, 3 were reduced to judg- 
ment, some were compromised, and, in the remainder of the cases, 
suits were unsuccessful. As the result of these suits and the compro- 
mises entered into, the Trust Association of H. Kempner has received 
some relief but most of their claims remain unpaid largely as the result 
of exchange restrictions imposed by the Government of Germany. 

This claim has been presented to the Congress on a number of oc- 
casions. In 1946 a bill for the relief of this claimant passed both 
Houses of Congress but was vetoed by the President. Since that time 
a number of bills have been introduced but were not reported from 
committee. However, in the 83d Congress, legislation was approved 
conferring jurisdiction on the Court of Claims to hear, determine, and 
render judgment on the claims of this claimant and another company 
under a unique setoff arrangement. This legislation, however, was 
vetoed by the President. 

This legislation would refer S. 542 and the accompanying papers to 
the Court of Claims for findings of fact and conclusions thereon suff- 
cient to ınform the Congress of the nature and character of the demand 
as a claim, legal or equitable, against the United States and the 
amount, if any, due to the claimant from the United States. 

In view of the long pendency of this matter before the Congress, 
and the dispute concerning the facts giving rise to the claim, the com- 
mittee believes it would be advisable to refer the matter to a forum 
much better equipped than is the Congress to sift through the con- 
flicting statements and make appropriate recommendations. These 
recommendations would then be presented to the Congress and, if 
the claim is determined to be valid in any amount, legislation could 
be introduced authorizing payment in the amount determined to be 
due the claimant. 

The committee therefore recommends that the legislation be 
favorably considered. 

Attached hereto and made a part hereof is the letter of Mr. D. D. 
Kempner addressed to Mr. Carl M. J. von Zielinski. 


GALVESTON, TEx., January 16, 1950. 
Mr. Carr M. J. VON ZIELINSKI, 


1507 M. Street, NW., Washington, D. C. 


Dear Mr. von ZırrnsKi: Reference is made to your letters of 
December 27 and January 10, requesting certain information regard- 
ing our German Spinner claims, which information we had thought 
was already covered by the data hitherto submitted. 
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On certain of these claims, the claim amounts mentioned in your 
letter of December 27 are 3 to 4 percent in excess of the amounts re- 
flected by our records. This applies to the claims against Horns- 
chuch, Kempten, Laurenz, Leutze, and Stadtbach. We assume that 
this discrepancy is due to a difference in the computation of interest 
or otherwise, but incline to the view that we should stand upon the 
amounts set forth in the presentation made to the United States 
Senate in connection with the earlier bill which we think are approxi- 
mately correct, unless there is sound reason for altering the amounts 
therein claimed. We have, however, checked our records again in 
connection with these claims, and submit herein the results thereof. 

Reviewing these claims in detail, as suggested by you, the following 
appears from our records: 

1. Bayerlein: As stated by you, our claim was for $110,025.87, 
with interest from June 30, 1929. Judgment was obtained in the 
lower court for $100,830, with interest from September 11, 1931, at 
7 percent. On appeal by Bayerlein during the Hitler regime, the 
higher court (Oberlandes-Gericht) upheld the appeal and reversed 
the decision of the lower court. 

2. Forcheim: Our claim was for $71,471.69, with interest from 
June 30, 1929. On appeal to the higher court, judgment was obtained 
for the full amount of the claim, which was later compromised for 
RM201,000, which amount was paid to the Deutsche Bank, and though 
promised me by Dr. Schacht the exportation of the dollars at the gold 
rate was denied. 

3. Hornschuch; According to our records our claim was for $13,- 
802.03, rather than $14,287.78, stated by you. As stated by you, 
litigation herein resulted in dismissal of this suit in the German courts 
on a technicality. 

4. Kempten: Our records show this claim as being for $117,591.48, 
instead of $121,728.27. The Spinner claimed forged signatures, but 
no cooperation was obtainable from civil or criminal authorities. 

5. Kolbermoor: Our claim was for $163,309.44, with interest from 
June 30, 1929, at 7 percent. After rejection by the lower court, the 
Supreme Court (Peichsgericht) found in our favor and remanded the 
case for determination of certain negligible features. Before decision 
by the Supreme Court on a subsequent appeal, Kilbermoor compro- 
mised the case, and paid RM290,000, the equivalent of $112,375—the 
campanau basis—at the gold rate of exchange to the Deutsche 
Bank, under agreement from the Control Office for Foreign Exchange, 
to transfer RM190,000 into dollars and transfer same to the credit of 
H. Kempner in the United States at the rate of RM10,000 per month, 
based on the gold rate of exchange. A total of $46,962.65, being the 
equivalent of RM120,000, was actually transferred to the United 
States for our credit at an average rate of 39.13, before remittances 
were stopped. The balance of RM170,000 remaining on deposit 
with the aa Bank. 

6. Kuchen: Our claims were for $39,142.91, with 7 percent interest 
from June 30, 1929. Suits were commenced, but a compromise was 
arranged on the basis of $12,489, which was to be paid into the 
Deutsche Bank in the form of RM31,698.01. Actual payments to 
the Deutsche Bank by Kuchen were only RM31,323.26, which was 
to be transferred to the United States in dollars at the gold mark rate 
in monthly installments of RM10,000. This RM31,323.26 ultimately 
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was transferred into dollars—even though the Kolbermoor transfer 
was not complete—and realized $11,445. 

7. Kulmbacher: Our claim was for $223,937.12, with 7 percent 
interest from June 30, 1929. Judgment was entered in the higher 
court for $211,579.47, and Kulmbacher’s appeal to the Supreme Court 
was dismissed. Kulmbacher paid into the Deutsche Bank 
RM927,007.36, but no part of this. amount was transferred into dollars 
or to the United States for our credit. 

8. Laurenz: Our records show our claim was for $18,703.39, instead 
of the $19,432.02 mentioned by you. As in the Kempten case, the 
Spinner claimed forged signatures, and no cooperation was obtainable 
from German civil or criminal authorities and no legal action taken. 

9. Leutze: Our records show our claim was for $98,462.29, in place 
of the $101,743.94 mentioned by you. Though suit was filed herein, 
Leutze arranged a compromise, and in pursuance thereof paid 
RM215,000 to the Deutsche Bank to our credit. No portion of this 
sum was converted into dollars or transferred to the United States 
for our credit. 

10. Schoen: Our claim was for $253,206.55, with interest at 7 per- 
cent from June 30, 1929. Aspareaitly du~ to lack of understanding 
of the nature of the futures transactions by the lawyers or the courts, 
the suits were rejected by the trial court and appeal refused. 

11. Stadtbach: Our records show this claim to have been for 
$127,619.80, rather than your figure of $132,222.30, with interest at 
7 percent from June 30, 1929. ‘The trial court rendered judgment in 
our favor for $5,763.50; on appeal, this amount was raised to $8,911.25 
and interest from August 1, 1924. In addition, another suit result: d 
in a judgment for RM7,836.69, with 4 percent interest from July 29, 
1938. However, Stadtbach only paid into the Deutsche Bank a 
total of RM18,247.58 for our account. 

The amount of our claim against this spinner was reduced by the 
claim of Stadtbach that orders had been given to our agent which he 
did not transmit to us. On account of the death of our agent we 
were unable to disprove this claim. 

These various judgments, compromises, and payments resulted in 
the payment to the Duetsche Bank of— 

RM201, 000. 00 


290, 000. 00 

Kuchen 31, 323. 26 
Kulmbacher 927, 007. 36 
a n a E a e aaa aa a aa 215, 000. 00 
Stadtbach 18, 247. 58 
1, 682, 578. 20 

45, ' 546. 69 


1, 728, 124. 89 


’ 
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The actual dollar transfers to us were: 
Dollars transferred: 


Kolbermoor $46, 962. 65 
Kuchen 11, 445. 00 


58, 407. 65 
Marks converted: 

Kolbermoor RM120, 000. 00 

Kuchen 31, 323. 26 


Total marks converted into dollar transfers 151, 323. 26 


Total marks not converted 


In a desperate effort to finally realize something out of these 
unconverted marks, a portion was used as a very low exchange and 
barter rate of 4 to 5 cents per mark for ocean freights, barter trans- 
actions, and sales at a very low rate of exchange as follows: 


RM18, 595. 68 
319, 243. 35 
750, 000. 00 


1, 087, 839. 03 


Leaving on deposit with the Deutsche Bank 488, 962. 00 


In this calculation, certain credits of interest by the Deutsche 
Bank have been ignored, as well as, contra, traveling expenses of 
firm members paid out of such accounts while in Germany. ‘These 
respective amounts were similar and were treated as offsetting one 
another. 

In this connection, we have received advice from the Disconto Bank, 
Bremen, which succeeded to the Deutsche Bank accounts, that the 
former balances have now been revalued in deutschemarks, under 
which we now have a credit with the Disconto Bank of DM23,637.40 
in blocked account, and a similar sum of DM23,637.40 in free account. 

In presenting this data and figures it can be seen that we did not 
voluntarily or willingly invest funds in Germany for the sake of profit 
as others were doing before the war. We were practically forced by 
the Nazi regime out of the picture by a united and concerted effort 
and combination of the spinners to avoid payment resulting in a denial 
of justice even though as I have stated to you in person on many 
occasions that Dr. Schacht, then Minister of Finance and President 
of the Reichsbank, had promised preferential treatment and conver- 
sion of the marks into dollars at the gold mark rate. Dr. Schacht 
had stated to me also at that time that he could do nothing until 
judgments were rendered, and that I could expect little justice from 
the courts as then constituted. You also know that the State Depart- 
ment under several of our Ambassadors in Berlin were thoroughly 
cognizant of these claims and used every effort to be of assistance 
to us. 

Yours truly, 
D. D. Kempner. 


O 





